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The time has come to look at alternatives to traditional bargaining under the Railway Labor Act. With consolidation of the major airlines so only four carriers are left—United, American, Delta and Southwest—the effective prohibition of strikes and lockouts is the expectation in the industry. This development, and the carriers’ ready use of bankruptcy to reject labor contracts, have led to a virtual gutting of the central justification for the long and exhausting RLA negotiations process, which is to avoid interruptions in commerce. If shutdowns or threats of shutdowns are virtually impossible, then is a more efficient, manageable bargaining process possible?

The RLA, which has governed airline industry labor relations since 1934, sets forth a process for negotiations and mediation by the National Mediation Board. Following release by the Board, the timing of which is at the Board’s full discretion, both parties are offered interest arbitration. However, absent both sides agreeing to arbitration, they may use self-help—a strike in the case of a union and a lockout or unilateral implementation of its final proposal in the case of management.

Keeping in mind that each major airline transports an average of 500,000 passengers per day, consolidation of the major airlines makes it unlikely that self-help will be permitted in light of the disruption to passengers, the nation’s transportation system and the economy. Both Democratic President Bill Clinton (AA/APA in 1997) and Republican President George W. Bush (NWA/AMFA in 3/01 and UAL/IAM in 12/01), even before 9/11, intervened by threatening to establish or actually establishing presidential emergency boards to forestall shutdowns. In April 2000, President Bush declared that “[he intended] to take the necessary steps to prevent airline strikes from happening this year.”
*The parties, Compass and ALPA, have reviewed this article and agreed to its publication. 
A comparable consolidation has occurred in the regional airline industry. United express carriers carried an additional 390,000 passengers per day in 2012, raising the possibility that they, also, are "too big to strike" (“U.S. Airlines Are Too Big to Strike, 20 Years After Pre-Thanksgiving AMR Shutdown,” TheStreet.com, November 25, 2013).

The efficacy of the RLA's collective bargaining process has also been eroded by the major airlines’ use of bankruptcy. All the major carriers have used bankruptcy court, some more than once, in the past 12 years to abrogate collective bargaining agreements. The real action in airline labor negotiations during the past 12 years has been in the section 1113 Chapter 11 process. Bankruptcy courts have rejected or approved significant modifications to collective bargaining agreements numerous times.

The economics of the industry further undermines even the potential use of self-help. The historic roller coaster of profits and losses, mostly losses, may be stabilized by consolidation. However, several headwinds are still evident, including continued sensitivity to economic downturns; aggressive and expanding low-cost carriers; volatile jet fuel prices, exacerbated by chronic violence in the Middle East; Internet booking options; video conferencing; and, especially, competition for international flying from foreign airlines. 

Foreign airlines are not subject to the RLA. The potential enormous incursion in flying to and from the United States by foreign airlines is undermining the central source of profitability for US carriers. The foreign airlines have enormous orders of new wide-body aircraft. Middle Eastern airlines have aircraft orders that will triple their wide-body fleets to 721, compared with US airlines’ 34 percent growth to 671 wide-body aircraft. Moreover, Asia’s airlines are doubling their wide-body fleet to 498 aircraft. The result is that US airlines may face a juggernaut of competition for international flying. This external pressure further decreases US carriers’ ability to absorb labor costs and reduces airline labor organizations’ leverage to contend for contract improvements.

In addition, the average time spent in direct negotiations and mediation is more than three years, with the attendant frustration, hostility and preoccupation of all involved (http://www.nmb.gov/documents/open-government/collaboration/dunlopii-finalreport 4-16-10.pdf). Although the National Mediation Board is taking a more proactive approach to mediation, today’s economic and political pressures to avoid shutdowns is greater than ever; negotiations can be expected to continue to be lengthy and messy.
An Alternative to the Current Bargaining Process 1/

So what are the alternatives to the current process? Recently, I served as the neutral in a unique approach to airline collective bargaining involving Compass Airlines and the Air Line Pilots Association. The parties agreed to a process of direct negotiations, followed by mediation and then final and binding interest arbitration, all under a strict, 11-month timeframe. The expedited mediation/arbitration process proved successful in this case and may offer promise for future negotiations.

Compass Airlines was created out of the Northwest Airlines bankruptcy of 2005. Compass has 42 aircraft: 36 Embraer E175 aircraft (76 seats) and 6 E170 aircraft (70 seats). It has an air service agreement with Delta Airlines through 2020, and the airline was recently awarded an additional 20 E175 aircraft by American. Most Compass pilots are based in Minneapolis, where the carrier is headquartered, but the airline also has pilots based in Detroit and Los Angeles. Compass is a wholly owned subsidiary of Trans States Holdings, Inc., a privately held holding company that also owns regional carriers Trans States Airlines and GoJet Airlines.

A letter of agreement in 2006 between ALPA and Northwest Airlines allowed for the creation of Compass, which had been a feeder to Northwest Airlines. Subsequently, Northwest merged with Delta Airlines and Compass was sold to TSH. A key part of the LOA was that Northwest pilots were allowed to flow down to Compass in order to avoid furlough. Compass pilots who were hired prior to the sale to TSH had rights to flow up to Northwest (now Delta); 310 of the 446 Compass pilots at the time of the 2012–2013 negotiations, including most of the pilots on the 2012–2013 negotiating committee, had flow up rights at Delta, which posed benefits and challenges to both sides.

The initial 2006 NWA/ALPA LOA set forth basic parameters and specific terms and provided for an expedited process of negotiation for a first Compass/ALPA agreement. Specifically, 120 days of direct negotiations were to be followed by 30 days of mediation; any remaining unresolved issues were to be arbitrated. The first negotiation lasted 180 days (six months) and resulted in an agreement on all issues in 
1/ Since the mediation process is confidential, both parties reviewed this article and approved it for publication.

all sections, except the two sections of scope and insurance; 10 issues, in total, were arbitrated from these two sections. The arbitrator’s decision was based on the “industry average,” in reference to the eight comparator carriers to which the parties agreed.

The parties agreed to a similar process for their second collective bargaining agreement (2012–2013 bargaining round). Compass Airlines and ALPA, by an LOA reached at the end of their last negotiations in 2007, provided for a comprehensive, systematized approach to their 2012 amendable date collective bargaining negotiations. The process involved strict timeframes for direct negotiations (six months), mediation (three months) and interest arbitration (two months). The whole process, beginning to end, was set to conclude by 330 days (11 months).

If open issues remained after direct negotiations and mediation, the parties were limited to presenting up to only 20 issues each in interest arbitration. The criteria set forth in the agreement called for the neutral to apply a “regional carrier industry standard” in deciding issues: “. . . [T]he Neutral shall decide the issue by selecting the proposal that more closely conforms to the regional carrier industry standard for carriers operating the same or similar aircraft or by fashioning a determination that in his/her judgment conforms to the regional carrier industry standard for carriers operating the same or similar aircraft.” This standard appeared to allow the neutral to use a baseball-style final offer approach, where he or she must choose between the full and complete offer of one side, or the more traditional discretionary approach, where he or she has the freedom to craft a decision that contains elements from each party’s proposals.

In fall 2012, the parties reached a process agreement. The agreement set forth specific dates for each phase of bargaining; identified a sequence in which specific contract sections were to be addressed; granted full-time ALPA leave for the negotiating committee members to negotiate and prepare for negotiations, which was required under the 2007 CBA; and established a process for selecting the neutral, the subcommittee work by subject-matter experts, meeting locations, travel and other protocols.

The parties exchanged openers during November 2012; essentially, the entire agreement was on the table for renegotiation within 330 days. They began negotiations 30 days later, and the parties then engaged in direct negotiations for 120 days, ending April 10, 2013. From the beginning, a key issue was how frequently meetings should take place. Although the negotiations were expedited, questions on both the feasibility and productivity of numerous meetings still arose.

The parties only met a total of 18 days from December 2012 to June 2013 and only reached agreement on a few sections (e.g., dues checkoff, physical standards and transfer to management); some sections had yet to even be discussed. A full agreement was not reached, so the remaining open issues were submitted to mediation. The parties selected me to mediate and, if necessary, arbitrate any remaining open issues between them—up to 20 issues per side.

On June 4, 2013, six months from the exchange of initial proposals, the parties entered the 90-day mediation phase. After 90 days of mediation (September 2, 2013, or day 265), agreement was reached on virtually all issues. However, because full agreement was not reached, the parties prepared for and finally submitted all open issues to arbitration, subject to the limit of up to 20 issues per side.
Nonetheless, by agreement of the parties, we continued mediation right up until the day of the arbitration hearing. By then, only seven issues remained to be arbitrated. Even those issues were extremely close to resolution, and the arbitrator was aware of the parties’ mutual understandings even on these issues. The arbitrator issued a decision, and the whole process ended with a final and binding collective bargaining agreement November 6, 2013 (day 330).

As is frequently the case, each side’s perspective was very different going into the negotiations. Management believed the existing contract, derived largely from the Northwest Airlines pilot CBA, was more like a “major” airline agreement and was significantly richer than the standard regional carrier contract. The carrier thus sought substantial revisions and concessions from the existing agreement. Specifically, the carrier sought flexibility in operations, regional industry pay scales, and health insurance and retirement benefits.

In contrast, the pilots believed the carrier was seeking a total rewrite of the contract, which was neither the intent of the parties to the LOA nor supported by adverse financial conditions. ALPA’s perspective was that the carrier was making a good profit. Moreover, because many of the airline’s pilots were to flow up to Delta, its new hire pilots would be at initial steps in pay and longevity and this would save the carrier money. The carrier’s air service agreement was locked in with Delta until at least 2020, affording the airline security and predictability and limiting its exposure to competition. While management was seeking radical changes to the contract, ALPA was looking to hold the line on many of the work rules and improve pay and quality-of-life issues for pilots.

As noted above, the parties made little progress in direct negotiations. At the end of direct negotiations, they had signed off on only a few of the 31 sections. Neither side had a lot of faith in, or understanding of, the process. The parties were uncertain about which issues they would eventually submit for interest arbitration, so they were concerned about making concessions too early and strategically positioning themselves for the next stage of the process. This resulted in an insufficient prioritization of issues by both sides. Not surprisingly, the lack of progress led to discouragement and little effective discussion of the issues.

At the start of the mediation, the negotiations clearly begged for a jump-start. Two things were changed. First, we identified the specific comparator airlines that would ultimately be used in interest arbitration for purposes of the “regional carrier industry standard” for any unresolved issues. Second, we better defined the scope of an “issue.”

One concern was that identifying the comparable carriers would undermine serious negotiations and a willingness to bargain, because arbitration would reflect the certainty of averaging the comparators. Yet, by taking some of the mystery out of the arbitration process, the parties could focus on the benefits of the alternative: reaching a voluntary agreement through bargaining. The list of comparator airlines would enable the parties to evaluate their own proposals and those of the other side relative to these carriers and thus see the alternative to voluntary agreements on issues. Once the comparator airlines were identified, the trade-offs among issues were more apparent, and the parties had more freedom to give and take based on their different priorities. Moreover, they could clear the decks on less important issues and reserve the important issues for the end of the process. 

The list of comparator airlines helped the parties cull their wish lists down to the 20 or fewer issues they would ultimately be allowed to submit for arbitration and freed them up earlier to bargain on the remaining issues. Developing an agreed-upon list of comparable carriers was itself a real challenge, but that achievement ironically was the initial voluntary agreement that gave momentum to subsequent negotiations on substantive issues. The parties had needed an impetus to move forward as they had made virtually no progress in direct negotiations.  As it turned out, once the parties became engaged in problem solving on different sections of the contract, they continued to make progress, building on the confidence gained through their successes. In fact, they tried to accommodate each other’s expressed needs rather than focusing exclusively on the comparable carriers. Subsequently, progress was made, section by section.

Similarly, more clearly defining the scope of an “issue” at the outset of mediation enabled both parties to make more realistic judgments about what they could win in arbitration and thus to value what they could achieve in negotiations. Obviously, a broad definition of an "issue" might include a raft of sub-issues and a narrow definition would confine the matters subject to interest arbitration. The party seeking greater contract changes (here, management) wanted a broad definition. The party wanting fewer changes (here, the pilots) wanted a narrow definition. The parties were given some clarity on the scope of an issue but not a specific definition.

For certain sections, subject-matter experts were used. This involved small group discussions between the parties both during and in between negotiations. At the outset, the parties agreed that SME meetings were off the record and that no formal proposals would be exchanged during the meetings. This facilitated open discussion on issues and potential solutions without the fear of being locked into a specific position. The SME subgroups worked on more technical sections, such as scheduling and training. They made good progress themselves and communicated back to the larger negotiating committees, which generally would adopt or modestly modify the subject-matter expert groups’ tentative understandings.
Periodically, in mediation, if differences between the parties on specific provisions within a section still existed and the parties had discussed multiple related sections without resolution, we would group all the remaining open issues from two to five sections and attempt to mix and match them to reach agreements. A small group, usually composed of ALPA's contract administrators and negotiating committee chairs and the company’s attorney and chief pilot, worked with me to reach these multi-section agreements.

 We continued this process to the very end, narrowing each issue in dispute, reducing the number of issues in each section and, finally, lowering the number of open sections. In the end, the parties were able to reach agreement on virtually everything. Even on the seven remaining issues submitted to me to arbitrate, few differences existed between the parties’ positions.

The mediation function was focused and intense. Although we met for two to three days about twice per month in the three months of mediation, the parties kept working on proposals and updated side-by-side comparisons of positions between sessions. This was helpful in keeping up progress, whether or not we were reaching agreements. If momentum was gained, the parties would prepare new issues for discussion; if we were stuck, they would go back and explore alternatives. I provided summaries of each two- or three-day session block and noted which side had responsibility to prepare proposals on particular sections in advance of the next mediation session.

The ALPA Master Executive Council and upper management had an opportunity to be involved with their negotiating committees between sessions. This sometimes led to what could be viewed as reverse progress or backtracking but, more often, these discussions gave each side a clearer sense of their bargaining parameters and new ideas for mutually agreeable resolution. Both parties devoted the time and resources it took to succeed at the mediation stage.
A Model for Future Negotiations

The Compass/ALPA process affords some useful tips and guidelines for parties contemplating a similar process for their substantive or procedural agreements. At the same time, this case raises some noteworthy questions and concerns for consideration.
· Take advantage of off-the-record discussions. Going off the record at appropriate times facilitated open discussion and allowed for the use of hypotheticals and “supposals” to move toward agreement.
· Identify comparators. Information from agreed-upon comparable airlines was useful as it clearly identified the alternative to voluntary agreements on sections. However, the parties could have simply left the criteria an interest arbitrator would use up to him or her. If comparators are identified, when is it most useful to identify them, earlier or later? There is something to be said for both approaches. In this case, where the parties had not made much progress in their long direct negotiations, I think identifying comparators earlier might have helped them progress. Identifying comparators certainly helped in the mediation process.
Yet it could have gone the other way. Once the comparators were identified, the parties could well have totally abandoned any intent to reach agreements and calculated they would be better off simply submitting their 20 issues each for arbitration. Doing so was an enticement to both sides at various times in the mediation. However, once the parties got talking and moving on sections, they recognized the benefits of reaching voluntary agreements in order to reflect the needs and concerns of each party.
· Start mediation earlier. In this case, very little progress had been made during direct negotiations. This led to some resentments and loss of trust that could have permanently upended negotiations. If agreed to by the parties, the mediator could become involved at an earlier stage during the direct negotiations to monitor and guide the parties so progress can be made. The mediator need not attend all sessions at this stage but rather facilitate the process to determine whether progress is being made. The parties could also agree to use the mediator in a more fulsome way at an early stage rather than waste time in direct negotiations that are not bearing fruit. I do not think it would inhibit direct negotiations to involve the mediator at this early stage. It may turn out that he or she is needed less, if direct negotiations are productive toward achieving an agreement. Perhaps this option should at least be allowed for in the parties’ agreement.
· Use a system board of adjustment approach, if useful. During the final interest arbitration phase, a system board of adjustment approach could be useful. Such an approach relies on an equal number of representatives from labor and management and a neutral (arbitrator).
The parties did not agree to an SBA approach in these negotiations, so I cannot say for certain whether it would have been useful. However, given the technicalities involved in certain subjects and, especially, the issues often remaining at the end of negotiations, it might be useful for the arbitrator to be joined by representatives from each side. It would help the arbitrator both to understand the issues and priorities of the parties. It would also provide a means for feedback to the parties as the interest arbitration process progresses. On the other hand, without a system board, the arbitrator is left to his or her own devices. This may incentivize the parties to take control of their fate and do what it takes to reach a voluntary agreement.
· Choose between a final offer and discretionary findings. The Compass/ALPA agreement allowed the arbitrator to choose either a final offer or discretionary findings. Because the arbitrator was tasked with matching the industry average to the parties’ proposals, one proposal or the other could have been closer to the industry average and a baseball-style final offer approach could be useful. Such an approach drives the parties toward the middle—here, toward the industry average—because the proposal that is further away from the industry average loses. On the other hand, arbitral discretion is useful in a rigid comparator analysis, because it affords some needed maneuvering room to try to meet each side’s priorities in a fair way. While the agreement gave the arbitrator the authority to decide which approach to use, the parties could have chosen one or the other if predictability was the preeminent consideration.
· Define an “issue.” The matter of defining an “issue” broadly or narrowly, or somewhere in between, came up repeatedly during mediation and arbitration. In the Compass/ALPA case, I found and told the parties that full sections clearly were too broad. Similarly, extremely particularized issues would be too narrow. Generally, identifying the breadth of an issue fairly early helped these negotiations in my view. Yet determining how broad an issue should be can be tricky.
Defining an issue can become outcome-determinative. An example is insurance. The carrier suggested that the entire section was “an issue.” The pilots took the position that particular copayments, deductibles and coverages, for example, were “individual issues.” Keep in mind that the parties only had 20 total issues each to present in arbitration. I found the carrier’s view too expansive and the pilots' view too narrow. Yet how does one deal with a section that is intrinsically interrelated? If I had been asked to apply the industry average to a single narrow issue, such as deductibles, copayments or out-of-pocket maximums, for families or individuals, the result would have been nonsensical. Such provisions usually are trade-offs or are balanced among themselves in comprehensive insurance packages. Similarly, the scheduling section is a compendium of parts that must all work together. Taking a single “issue” out and applying a comparative average could also lead to results unhelpful for both sides. Perhaps the fear of adopting these arbitrary regional averages helped drive the parties to a voluntary agreement.
· Decide whether to cost out provisions. The parties did not enter an agreement to cost out provisions of the contract or of their proposals. This can lead to both sides having different understandings of proposal costs and how the proposals are evaluated. For example, the pilots may not want to waste their time pushing for a proposal if they recognize it is too costly to the company and of less importance to them. The same is true with regard to financial data. In this case, relatively little information was exchanged, which may have hurt progress but ultimately did not affect the outcome. Should the parties address costing out of contract proposals at the outset in an agreement? If parties are not comfortable sharing or, as in this case, where financials are less relevant when the ultimate outcome is tied to the industry average and not how profitable the carrier is, identifying comparables from the outset, as discussed earlier, would be even more beneficial.
· Include decision makers at the table, if appropriate. With a mediation/arbitration (med-arb) process, the question arises as to what is the role of the MEC and carrier management. Generally, interest arbitration is final and binding, not subject to ratification. A voluntary agreement, however, may be subject to MEC and membership ratification. Does the negotiating committee have full authority over all three phases of the process: collective bargaining, mediation and arbitration? Or, should the MEC role be greater?
Negotiating committees generally deal with the substance of negotiations and then bring their major decisions to the MEC. However, a med-arb process involves more complicated strategies, because arbitration is the final phase. The question of MEC and membership ratification also arises. In this case, the parties agreed that if there was a full agreement prior to mediation, the tentative agreement would have to be taken both to the MEC and to the membership for ratification. If there were a tentative agreement during mediation but prior to arbitration, it would be subject to MEC ratification. However, if there were an arbitration, the decision would be final and binding, with no MEC or membership ratification.
On the carrier side, the issue arises, due to the expedited nature of the negotiations, as to whether decision makers should be present early in the negotiations. Another question is if decision makers are not at the table, whether management needs to ratify any tentative agreement reached prior to final and binding arbitration.
· Consider National Mediation Board involvement. The Compass/ALPA process was agreed to as a private process, without NMB involvement. Could the Board have provided the same services? The Board has 14 experienced mediators. It is probably beyond the Board’s jurisdiction to be directly involved in arbitration, however. Nonetheless, the statutory interest arbitration processes set forth in Section 7 of the RLA could be used or used in a modified form by the parties. The parties could use the NMB strictly for the mediation phase and then agree to arbitrate before an independent arbitrator. Of course, this would not be the same as med-arb before the same neutral, which has the advantage of enabling the neutral to acquire familiarity with the issues and the parties. This dual role also gives the neutral more clout as a mediator to move the parties toward voluntary agreements. Nonetheless, if the arbitration is tantamount to a mathematical application of the industry average, then the arbitrator may not gain much from also mediating and the process could work with a separate arbitrator.
· Use the mediator/arbitrator for ongoing contract disputes, if appropriate. A few significant issues were in dispute following the parties reaching a tentative agreement. Such disagreements are not unusual in light of the intense, high-speed, late-night and multiple issue trade-offs and use of short-hand references to provisions; no opportunity exists at the end of negotiations for full contract language proposals. These matters were quickly addressed by the negotiators, along with the mediator. The parties agreed to use me as mediator/arbitrator for contract disputes during the term of the contract. Because I had mediated the agreement, such issues could be informally mediated, rather than necessitating formal presentation of background and negotiating history to a neutral lacking familiarity with the negotiations or agreement.
Conclusion

Each negotiation is unique, and the end product—the parties’ collective bargaining agreement—also is unique. The economic context, air service agreement, markets, demographics, personalities, past history and future expectations bring different factors and vary with the particular carrier and labor group. If the parties can express, understand and accommodate those factors, progress is possible. Mediation/arbitration can help parties find their way in a relatively short period.
The med-arb process worked successfully in the Compass/ALPA case. It provided for relatively speedy, cost-effective, less-contentious negotiations. It achieved a “good” agreement—one that embodies the needs and priorities of both sides, to the maximum extent possible. A sign of its success was that the Compass/ALPA parties decided to use the process in their next negotiations.
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