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Introduction

Arbitration: 
· Way of enforcing CBA.  
· Source of rights and responsibilities.  
· Authority for arbitration.  


Decision by neutral.  
· Both parties agree to be bound.  
· Narrow grounds for overturning – corruption; not drawing essence from the contract. 


Reason for hearing:  
· Decide disputed facts; different versions of facts; or important facts  
· differing interpretations of contract.


Role of Advocates:  Persuade arbitrator that you are right:  But must "prove" your case.  


Make it easy for the arbitrator to agree with your position.  
I. 3 biggies: facts (including documents), witnesses (to explain facts) and theme/storyline (to put it all together).

Facts:  Big/small:  Know all details.  
· CBA: The CBA is the Bible.  

· Thoroughly review relevant procedural and substantive provisions.  

Witnesses:  Give voice to facts.


Theme:  
· Anchors and gives color to story.  
· People tend to follow from visuals:  Or, strong, logical storyline, justification of an argument.  Pulls presentation together
II. Facts:
· Job of representative to collect facts from files and from people involved. Speak with people who know about the dispute - get facts and documents and other names from them. 
· Unions.  Sits with union representative at lower steps and get all names and documents.  
· Management:  Sit with HR/labor manager and get all names and documents.  

Get files in others' possession:  

· HR files, 


· supervisor's files,

·  time and attendance file, etc.,

·  electronic files.


B. 2 sources: 1. underlying dispute - discipline or contract interpretation; 2. Investigation and Grievance process.

· Who, what, where, when, how and why. 
·  Big picture:  
· 
Look at incident location; 

· 
learn the work process; 
· 
get to know witnesses, and other people involved.  

C. Work with opposing side to get documents.
· Information provision under the CBA?  

· 8(a)(1), and equivalent?


· Ask for documents and 


· 
ask for a deadline, a date for receipt.  

· Find:  

· 
Related arbitrations; 


· 
related grievance settlements;

· 
 related prior discipline for similar event.  

III. Witnesses (actually broader - everyone you speak with who knows about case because you won't know who will be your witness until you have mastered the case):
A. Keep folder for each: what they tell you; documents; contact information. Summarize what each could testify to.

Be director not actor.  Witness testimony is key.  Use timelines if needed.  Listen to answers.  

B. Preparation of witnesses

Open questions:  


"Tell me what happened?"  


"What was said in the conversation," 


"What happened next."  This allows for the full story to come out.  
Then narrow questions:  


"Did he tell you you were ten minutes late?"  


"Was Sam there?"

Assure that they show up and attend the hearing.  Call and email.  Subpoena if necessary.  Interview witnesses alone so their testimony is untainted.

C. Order of witnesses:



1st: Heart of the case. Knows contract for contract interpretation case; knows central events for discipline case. Strongest witness.

Good first witness:  Looks like you know what you are doing.


2nd: Big picture: how case fits into contract/workplace; negotiations if contract interpretation; disciplinary process if discipline case.

CEO; union president; but they must know the case.  

Impression:  Take it very seriously.  



3rd: Fill in holes



Rebuttal: Very important; but new info only


Corroborative witnesses 

D. Witness Prep: Give everyone familiarity with facts of case and arguments so does not go astray on direct or cross exam. Opposition will go after "weakest link." Instructions.

E. Summary of each witness' testimony. (nerves, don't get lost). 
IV. Aids: Timeline, diagrams, photos, site visits: useful for prep and introduction at hearing.

· Visuals


· Clarity


· Helpful to arbitrator 


· Also use for witnesses if needed


· Accurate.  Joint, if possible.

V. Threshold issues: Be prepared. 
A. 
Procedural arbitrability; substantive arbitrability; address with opposing representative before hearing day. Sufficient info?
Procedural:  All steps in grievance procedure complied with?  Timely?  Get documents.  Ask management and any questions.  Correct "defect".  

Substantive:  

· Arbitration clause?  


· Issue within it – subject to it?


· All doubt about arbitrability resolved in favor of arbitration.  


· Day in court


Especially workplace peace – resolve disputes
B.  
Bi-furcate hearing if threshold issues? Exchange documents? 
· Administrative expense – costs


· Can deal with it in decision and not get to merits.


· If one side not ready for merit – prejudicial?  Due process?  Court reversal?

C. Witness lists.
Witness list

· Exhibits


· Exchange:  In contract?  e.g. ten days before hearing:  "May" call


· If not:  Voluntary:  To facilitate hearing?  


· Administrative issues can take up hours, a waste of time.

D. Timing: need full day/2 days?
· Decide early


· Rare to get arbitrator, advocates and witnesses available the next day, time lapse not good.


· Telephonic witnesses, conference call or affidavits?

E. 
Procedural wrangling rarely dispositive: arbitrator seeks to assure "day in court."
VI. Remedy:
A. 2nd part of case (often ignored)
Discipline:  Reinstate?  European model – front pay.

· Make whole – reinstatement with back pay.  Penalty:  Too harsh?  Excessive?  

Contract interpretation:  Practicality

· Something specific.  

If complicated can address later after initial decision.

B. Think about for settlement purposes as well.
VII. Contract interpretation:

A. Theory of case: Big picture of Company or negotiations; economics, competitive environment: intent of party(ies)

Tradeoffs in negotiations

· Reason why your interpretation of contract makes sense.

B. Bargaining history witnesses (explain negotiating committee structure), proposals, notes, prior contracts.
· Witnesses available?  Long-ago event or contracts?  Memories not so good.  Need hard evidence.  "What we wanted" – not so good.

C. Past practice (long standing, acknowledged, clear). 

Gloss v. interpretive help.

Two uses:


1.
Additional rights:  No contract can include everything.  Not in contract.  e.g. wash-up time – always done.  Long time, open, accepted.  Created continuing obligation.


2.
Interpretation of language:  Right is argued as in contract but ambiguous.  The way it's been done gives meaning to term in the contract.  


D. Related grievances, precedent.
Look for grievance settlements, grievances filed, arbitration decisions, with same parties, issues, or very similar.  

· Only if right on point is it useful to arbitration as precedent.  


· Use useful as background, history, however


· Reasoning may be useful; especially if highly regarded arbitrator

VIII. Discipline:

A. Theory of case: Co: screw up, important rules 



(safety), consistent application of rules, impact on 

other employees. Union: credibility hard; new 


(didn't know rules); old (long service; imperfect)

Themes.  Union:  Grievant has 20 years of service with no prior discipline.  

· Supervisor has history of hot headedness.  

Management:  Only a few years of service, several prior problems, coached.  Grievant's absence requires other employees to be called in on days off; Mondays **** regularly; holidays.

B. Conduct proven?

· Admitted


· Partially admitted


· Credibility:  Determined by facts not evaluation of character


· Unreliability


· Corroboration:  Useful but don't overdo.  

C. Notice? Reasonable rule? Nexus cases.

· Prior discipline?


· Posted?  In employer manual?  


· Obvious:  Don't hit supervisor.  


· Teacher arrested for picking up a prostitute.  Versus police officer doing same.

D. Level of offense (cardinal offenses): all work (theft, lying, fighting); work-specific (pilots, factory worker)


In contract?

· Generally accepted anyhow.  

E. Disparate/consistent treatment


Hard to prove if challenged

· Assure similarity of situation; facts


· Not there to "litigate" it

Need for information.


F. Remedy

"Time served" issue:  Grievant, union, management fault for delay?

IX. Burden of Proof: preponderance of the evidence:
A. management if discipline; union if contract interpretation. Important?

But Dick Mittenfall analysis:  Burden of proof not important.  

B. Burden of going forward?
C. Proof v argument
· Documents, sworn.  


· Openings


· Closings


· Questions (not answers)

X. Openings: Important. Write out. Rebut if 2nd. Key facts, contract provisions, theory of case. 
Initial impact.  Don't reserve opening.

· Theme:  Strong first few sentences


· Facts:  Chronological order – tell story, paint picture, facts not conclusions, e.g. he drank five beers, staggered and had slurred speech.  Rather than "he was drunk."  

Contract interpretation:  Refer to specific contract provisions and read them.  

Use timeline; charts; photos; blow up of key language; how exhausting?  If complicated contract interpretation case it helps to clarify.  

XI. Closings/ Briefs: Impact if closings. Both? Ask arbitrator? Complicated?

Opportunity to argue the case

· Pull whole case together; what happened in hearing and why you should win.  Facts in support of your case.  Use exhibits.  Why your witnesses are credible.  


· Relief you want


· Discipline:  Pretty simple usually so give closing.  


· Contract interpretation often briefed.  
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