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INTRO


Thomas L. Friedman in his book, The World is Flat:  A Brief History of the 21st Century (2005) at Page 114 quoted the following African proverb:


“Every morning in Africa a gazelle wakes up.  It knows it must run faster than the fastest lion or it will be killed.  Every morning a lion wakes up.  It knows it must outrun the slowest gazelle or it will starve to death.  It doesn’t matter whether you are a lion or a gazelle.  When the sun comes up, you better start running.”  

This is the best metaphor I could find about the transportation industry.  Not only is there competition between carries and between modes of transportation, but even if there were one single transportation system in the whole of the United States, it would have to run as if its life depended on it or it would fall apart or get eaten.  
The recent world financial meltdown may have suspended that immutable law of Darwinian survival.  Now, the lion and the gazelle wake up, trip over their own feet and fall head first against a tree knocking them out.  It looks like both the lion and the gazelle will be hungry for awhile.  


I am here to discuss how herds such as lions and gazelles, but here unions and carriers, protect themselves and survive.  Not only that, but how under the U.S. system, although they chip away at each other’s herds, in important ways, they are able to get along and make peace.  Their appetites are satisfied by third parties, namely, the public.  The historic tug of war between capital and labor does not need to be self destructive as many have noted, labor cannot, to use another animal analogy, kill the golden goose which produces its golden eggs.  Hopefully both groups can survive and prosper, and under the U.S. system there is a referee between the gazelle and the lions.  There is a rule book that guides the relationship between the gazelles and the lions called the Railway Labor Act.  This act was passed in 1926 and was essentially written by the parties themselves to set the ground rules for their relationship.  The referee which applies the railway labor act is the National Mediation Board, an agency of the U.S. government, headed by three political appointees.  The courts are also a referee for some RLA provisions.  

 There has been a financial meltdown in the world economy based on the initiating bursting of the housing bubble and its consequent credit crisis.  This has led to enormous unpredictability and instability.  Since airline travel is to some extent discretionary spending related, the airlines are expected to be severely impacted.  The key to survival and flourishing in the airline industry has been its stability despite topsy-turvy times. Late 1970’s De-regulation; late ‘80’s and early ‘90s liquidation of Pan Am, EAL, TWA;’95-’00 boom times; ‘00-’05: 22 bankruptcies and $37 Billion In losses. Yet many of the same carriers have survived for 50, 60 or 70 years, and still dominate the industry. 
Railway Labor Act (RLA)
 
The Railway Labor Act, the U.S. law governing airline labor relations, has provided the stability, flexibility, and labor peace which have enabled the industry to survive and flourish.  Over 80 percent of the airline industry is organized and dozens upon dozens of collective bargaining agreements have been written, agreed to, and nurtured and developed over the years. 
Parties wrote RLA
 A key to understanding U.S. airline labor relations is that the structure for the relationship, embodied in the Railway Labor Act was designed by the parties themselves.  The labor and management came together in 1926 and drafted the provisions of the Act which eventually became the Railway Labor Act.  The Act provides for a unique system of representation – the selection of union representation, as well as a procedure for reaching collective bargaining agreements, which uses virtually all of what are now seen as the modern alternative dispute resolution techniques:  Direct negotiations, mediation, the use of third-party fact-finders and even political intervention and public pressure and scrutiny.  Throughout its history, despite occasional calls for changing the Railway Labor Act, it has been supported by its four main constituents:  Airline management and labor as well as railroad and management and labor.  The fifth constituent in the equation is probably the most important, and that is the public.  The predictability of the Act and the knowledge that each side will have to deal with each other in terms of representation and negotiation and during the pendency of a collective bargaining agreement has led to the development of relationships and understandings which are unique in American labor relations.

Peaceful Process: Status Quo

The second key element of the Railway Labor Act, in addition to its being the product of a consensual agreement between the parties themselves, is that it provides for the best environment for discussion, communication, understanding and compromise, necessary for reaching agreements.  It does this through maintaining the "status quo" which means that neither party can disrupt negotiations by using economic warfare – self-help - or job actions until the negotiating process is at an end.  The National Mediation Board administers the process and actively assures that all reasonable efforts are made to reach an agreement.  

The airlines are an essential part of the infrastructure of the United States.  The airline industry is an extremely turbulent industry.  It has high labor costs, high capital costs and is extra sensitive to the economic circumstances of any particular period of time.  It is highly sensitive to changes of technology, an example of which is internet pricing.  It is highly sensitive to fuel costs, which during the latest surge in fuel prices actually outran labor costs as the highest type of costs for airlines.  The turbulence of the industry is legendary.  The industry regularly it goes from boom to bust and back
Other Labor Laws
Three (3) Federal laws govern labor relations in the US:  NLRA – private sector; FLRA – public sector (government employees); RLA – airlines and railroads>
History: series of laws passed by Congress in late 1800s setting framework for resolving RR disputes. Railroads at the time were the overwhelmingly dominant mode of transportation for passengers, freight, and communications (mail) and freight. None of these laws worked very well for too (2) reasons: either one side or the other thought the law was biased against them; or the laws were ineffective in resolving disputes or stopping shutdowns which were so  injurious to the economy as a whole 

Parties got together in mid-1920s to write a law they felt met their interests and would work. Like negotiating a collective bargaining agreement between the unions and managements. The parties incorporated into the law the public’s interests as well including the right of representation by a union, peaceful negotiations and the avoidance of shutdowns. They recognized that Congress would have to ratify their agreement into law. They jointly went before Congress to explain their agreement, it was passed into law, and has effectively governed RR and, since the 1936 Amendments to the law, Airline labor relations as well.

The fact that the terms of the relationship were written by the parties themselves, as well as the essential balancing of interests embodied in the law, has given it a legitimacy that has stood the test of time and events. 
It has survived through many turbulent periods for both industries—RR and Airline deregulation in the late 1970s; financial downturns of the early 1990s which sent Pan Am, Eastern and TWA into liquidation; the late 1990’s were a period of prosperity, but tow factors were working their way into permanent features of the new economic reality: the flourishing of low cost carriers and the internet, both of which led to more intense price competition (the internet also led to less business travel); the aftermath of 9/11 when US airspace was closed for over a week and passengers stopped flying. 
From 2001 to 2004 there were 22 airline bankruptcies in the United States and the industry lost 37 billion dollars.  The low cost carriers as well as over capacity in the industry and the fuel price spike all hit the industry in the 2002 to 2005 period.  The last few years have been profitable.  But now, the financial crisis seems to have finished off that period.  What a roller coaster ride it continues to be.  
These strains and tensions led to the occasional call of some unions or companies calling for an amendment or change in the law. But each time, Rail and airline labor and management recognized that the essential structure of the law was successful and it would be a mistake to seek to make self-interested changes, since it would provoke similarly self-interested efforts by the other side and the law worked well for each side’s interests and the public interest. 

A Commission was set up, headed by Harvard Economics Professor and former Secretary of Labor John Dunlop, to examine the workings of the law. All 4 parties came before the Commission, unions and management in the airline and railroad industries, and all four (4) agreed that the Act should not be changed. This was a remarkable endorsement of the effectiveness and vitality of the Act. While the Commission recommended no changes to the law, but did recommend some changes in the way it was administered by the National Mediation Board, the Federal agency charged with its administration.
Thus, not only was the Act written by the parties, but it was revisited after a period of considerable difficulties, at least in the airlines, and it was fully endorsed by all its constituents.
Stability, Flexibility, Public Interest

The reason is the RLA’s three central virtues:


1.
It provides stability in terms of the long-term relationship of the parties.


2.
It provides flexibility in the variety of approaches it enables the parties to use to address their interests specific issues, and;

3:
It meets the public interest in maintaining central transportation services.  
Representation

First, then, stability is produced by maintaining settled union representation status and the law’s requirements for collective bargaining.
Community of Interest
The process by which employees designate a labor organization to be their representative is central to the maintenance of stability.  The law, administered by the National Mediation Board (NMB) sets as a touchstone for determining the group of employees to be represented, the traditional class or classes, as they have grew up on the railroads and airlines.  This community of interest allows employees who have similar interest to bargain for those interests together.  Multi-craft groupings would undermine the ability of labor organizations to speak with one voice to address common concerns.  

This means that employees with a “community of interest” such as craft skills or a history of bargaining together as a group, is the central determinant of the grouping of employees who are covered by a union designation.  Thus in the airline industry we have the following crafts or classes: pilots, flight attendants, or mechanics and related (which includes skilled mechanics as well as others who actually work on the aircraft in doing maintenance or repair; fleet service employees, which include fuelers, marshallers, and gate agents) and office and clerical-type employees.  There have been conflicts at the margins in establishing these crafts or classes, but they have all been worked out to the general satisfaction of all parties through open NMB hearings, and feedback over the years which have enabled the NMB to set appropriate bargaining units. 
This community of interest allows employees who have similar interest to bargain for those interests together.  Multi-craft groupings would undermine the ability of labor organizations to speak with one voice to address common concerns.  
Voting: Majority of Eligibles
The NMB's election process includes the requirement that 50 percent or more of the entire craft or class must look to be represented by a labor organization in order for the group to have a collective bargaining representative.  Thus if there are let us say 100 people in the craft or class, 51 must vote for a union.  They may vote for two or more different unions, in which case the Board will have a runoff election so that only one union will represent the entire craft or class and become their collective bargaining agent.

This is a hard requirement to meet.  Most non-RLA elections, e.g., NLRA, and even political elections, are conducted based on the majority of voters making the selection.  In a 100‑person unit, for instance, if only nine people vote and five people vote for a union and four against, the union is elected (plurality election).  However, under the RLA if there is a unit of 100 people, 51 or more are needed to vote in a union.  Once that hurdle is surmounted, a certain stability attaches to the union representing the bargaining unit.  It is hard to eliminate that union.  It is hard to undermine the union.  This stability enables unions and carriers through sometimes very difficult periods, including concessionary agreement periods, to reach agreements.  In many other industries the union might be thrown out.

It is unusual to see a union, once elected, to be voted out.  Of course, new leaders of unions are elected in or out of office. The threshold for holding a new election is that a union which is not in an incumbent union and which desires to represent the employees, must provide a showing of interest, recognition cards, of 50 percent of the entire craft or class before an election will be held.  Thus unions, once elected, are called”incumbent unions” and represent the craft or class for long periods of time.  This provides essential stability and the expectation of an ongoing relationship with management, which enhances trust and the achievement of settlements of disputes.  
System-Wide Crafts or Classes
The NMB has determined that "system-wide" crafts or classes will be designated.  This means that, for instance, at Continental Airlines, all machinists, whether they worked in Houston, Texas or Newark, New Jersey will be included in the same craft or class represented by the same bargaining agent.  Thus there are no separate local units.  

The concept here is that the airlines work as a single unit interconnected and interdependent.  If geographically local units were recognized, it would lead to multiple negotiations in different areas, different interests, inconsistencies and more opportunities for system shutdowns.  Therefore, system-wide crafts or classes provide greater stability.  
Exclusive Representation
The principal of “exclusive representation,” applies.  Exclusive representation means that only one union will represent the entire craft or class rather than multiple unions as, as may be the case in some European countries.  Thus, the rights of employees to bargain with their employer about wages, benefits, hours of work and working conditions, are held by a single organization. That labor organization, which is directly accountable to its members and has the exclusive right to bargain on their behalf, for compensation, benefits and work rules. This tends to result in responsible organizations and leaders, directly accountable to their members. Poor, union leaders are voted out. The integrity of internal union elections is also guided by Federal law, so that union democracy is assured.
These three (3) elements: community of interest, system-wide representation, and exclusive representation, help produce groupings with similar interests, quite parallel to the way the carriers are organized – flight side, airport side, maintenance and repair side and office side. This helps produce rough equality at the bargaining table.
Duty of Fair Representation (DFR)
A union certified to represent employees is required to” all its members, the majority as well as the minority, and it is to act for and not against those whom it represents.” (Steele v. Louisville, S Ct. 1944). This applies to the negotiation of CBAs as well as their administration. A union breaches its DFR when it acts “arbitrarily, discriminatorily or in bad faith… [it is arbitrary if it is] so far outside the ‘range of reasonableness’ …as to be irrational. Vaca v Sipes (S Ct. 1067).


We will now turn from Representation issues to collective bargaining.
Collective Bargaining (“Major Disputes”)

The law also promotes stability by its requirements for collective bargaining. Collective bargaining agreements, which may be renegotiated every three to five years, depending upon their terms, are put through rigorous requirements for intensive negotiations before either party is permitted to use its economic weapons against the other.  The law obligates the parties “to exert every reasonable effort to make and maintain agreements concerning rates of pay, rules and working conditions.” Section 2 First. This duty has been called “the heart of the RLA,” by the S Ct of the US (Jacksonville Terminal 1969). Going through all the steps of the RLA is not adequate to meet this duty, rather a” sincere desire to reach an agreement is what is required. Nonetheless, aggressive or adamant bargaining positions, “robust, bare-knuckled bargaining” are accepted as part of the bargaining process. 
During the entire period of collective bargaining, the status quo must be maintained. This means, before a strike can occur or before an employer can lock out a union, it must engage in thorough-going collective bargaining, first through a first phase of direct negotiations between union and management; and then in the 2nd phase, with the participation of the National Mediation Board and its mediators.  Only when the Mediation Board determines that the parties have been “unsuccessful” in mediation, may the parties use their self-help weapons. The courts role in collective bargaining is minimally obtrusive, and great deference is given to the Board’s decisions making as to how bargaining shall proceed and the timing of its determination that mediation has been unsuccessful. 

Even after that, the right to self-help may be suspended for 60 days pending the investigation and report of an EB – a sometime sued third phase. The RLA’s collective bargaining process embodies a compendium of   remarkably “modern” dispute resolution approaches. 

The idea is that by using this series of negotiation requirements, the parties will narrow their differences, narrow the number of issues between them and the extent to which they are apart on each issue.  Greater discussion leads to greater opportunity to work out compromises, and to better agreements.  Without the pressure of threats including job actions, the parties are to some extent insulated from the kind of undermining disruption and distraction found in other negotiations.  If negotiations are going well, and the parties are constructively moving towards agreement, they will stay in direct negotiations.  If not, they may move to the next stage, mediation, with the assistance of the National Mediation Board's mediators.  Also, there is greater pressure to reach agreement as the parties move successively through each stage of the Railway Labor Act's collective bargaining requirements.
The parties' negotiation process includes the following:

1.
Section 6 notice:  The parties must notify each other in writing as to which provisions of the collective bargaining agree they wish to change or add.


2.
Direct negotiations:  The parties will meet face to face and discuss and bargain about the terms they seek.  Each side will have a negotiating team, usually represented by a lead negotiator, who is, hopefully, experienced in collective bargaining.   The parties may engage in direct negotiations for any unspecified length of time, which may be anywhere from a few weeks to a few months to a few years.  Only when one party or the other seeks to move the process to the next stage, by formally applying to the National Mediation Board for mediation services, will the parties progress from direct negotiations.

If the parties have a great number of proposals still open, when they apply for mediation, the NMB may send the parties back to direct negotiations, and have them return to mediation only after they have narrowed their differences sufficiently.  In this way, the Board pushes back to the parties the responsibility for resolving their differences.  Moreover, the NMB has only about 10 mediators and not enough staff resources to sit with all the parties endlessly in negotiations.  
3. Mediation
Mediation is described as mandatory because only after the parties have been through mediation are they allowed under the law to use self-help (the union can strike and the carrier can either lock out employees or unilaterally implement new wages, benefits and work rules).  The parties continue negotiating in this period of mediation, but with the assistance of a mediator assigned by the National Mediation Board.  
Sometimes one of the three presidentially appointed mediation board members will become involved as well.  By law, the three board members must be appointed by the president and confirmed by the senate.  The only requirement is that no more than two of the three board members may be from the same political party.  This is to maintain to the maximum extent possible the neutrality and appearance of neutrality, of the board.  The Board’s fourteen (9) or so Mediators are experienced and usually have worked in the airline or railroad industry, on the union or management side.  They sit with the parties day to day trying to facilitate agreements.  
The Mediation Board has been a promoter of "Interest-Based Bargaining" (IBB) since the mid '90s.  This process involves training the parties to address underlying real issues as opposed to taking extreme bargaining positions at the table and negotiating down from there.  It encourages focus on joint problem solving rather than the use of power plays and hidden information and manipulation.  It encourages transparency and mutual understanding.  This approach has been successful in part but not fully adopted by the parties in all cases. 
 
The mediation period may last a long time. The NMB is loathe to release the parties because of the concern that release would lead to a shutdown which would interrupt intestate commerce, the primary goal of the act.  Moreover, releasing parties to self-help prematurely, could lead to self-help, (union to strike and carriers to lock-out), which could lead to a shutdown of a carrier or to presidential or legislative intervention. 
4.  Arbitration
Just before the parties are released by the NMB, the Board asks the parties if they are willing to submit their remaining disagreements to binding and final interest arbitration by a neutral. Both sides must agree to binding arbitration or no arbitration will take place. 
 Arbitration is used on occasion by the parties, but often, the parties after a long time of negotiations, do not wish to arbitrate, since arbitration means delegating to third parties the decision making authority over the most important issues for labor and management.  They do not wish as a general matter to lose control over such important issues.  

Once the Mediation Board determines that the parties have been unsuccessful in mediation and that continued mediation would not bring about settlement, it proffers arbitration to the parties.  That is, the Board asks the parties if they are willing to arbitrate their remaining disputes before a neutral who would then decide the open issues for the parties.  This process would preclude the use of self-help. 
5.  Cooling-off Period
 If either party rejects arbitration then the parties are put in a "cooling off period" of 30 days in which they may not use self-help. However, at the end of the 30 days they may use self-help. This cooling off period is really the tipping point of the negotiations and many agreements are reached during this period.  If the parties are close to an agreement, they may well reach an agreement in this period.  A 30-day cooling off period is often sought by unions in order to allow them to exert the most powerful threat they can use against management, of the use of self-help strike.  During the 30-day cooling off period a work stoppage is threatened and very real. Travel agents and passengers tend to book away from an airline anticipating that the carrier may be shut down.  Carriers, on the other hand, generally do not want the board to release the parties into self-help and will lobby the board against a release.  Of course, in unusual circumstances, carriers may urge the board to release the parties in order to finally have the pressure needed to bring agreement. Both sides know that when they reach this stage and self-help is permitted, that things can get out of control. Part of the rationale of the RLA’s extensive negotiating steps is to deter the parties from self-help, which may result in ruin to both sides/ 

In the classic case, the parties have negotiated in direct and mediation and they have resolved many of their issues.  They remain with a list of key issues, usually the most important economic issues and significant work rules.  The parties have usually discussed these issues thoroughly including with the mediators.  The parties generally know where they are going and what they will accept.  The Board has some confidence that they will reach agreement and therefore are willing to take the risk of a release.  Sometimes, the reason for this need for a release is that the union needs to show its members that it had sufficient power at the bargaining table.  If it has the right to strike in a few weeks that gives them much power and convinces the members that the union got all it could at the table.  On the other side, once the Board releases the parties, management no longer has a vested interested in delaying reaching a new agreement since the status quo will end after thirty days and the parties could use self-help which inevitably could lead to a shutdown.  Thus management must make its best offer.  In concessionary situations, the inverse applies and management often has the leverage during the 30-day cooling off period.  Of course, if there is a shutdown, both sides suffer.  If there is an emergency Board or, congressional involvement, other considerations come into play.  

Emergency Boards
There is a step after the cooling off period, which may further delay self help and assist the parties in reaching a settlement. That is the creation of a Presidential emergency board.

If the NMB believes that a shutdown of the carrier would "substantially interfere" with interstate commerce, either nationally or in a region of the country, it may recommend to the president that he or she create an emergency board.  An emergency board is usually composed of neutrals, who then have 30 days to hear the parties' positions and to come up with a recommendation for settlement.  They usually hold hearings to elicit the history of the negotiations and positions of the parties. After the Report issues, the parties continue to negotiate for 30 days.  During this additional 60 days of the total EB period, the parties are not free to use self-help, but rather must maintain the status quo. At the end of the 60 days, the parties are free to use self-help.  
 In the railroad industry, which bargains jointly in a multi-employer fashion, virtually all freight rails in the country could be shut down, and presidential emergency boards are common.  Freight railroads carry vital goods, such as coal and oil for utilities, food and construction materials. A national shutdown, especially in a poor economy, is likely to produce an EB and, if agreement is still not reached, Congressional action. Congressional action is not part of the RLA. However, Congress may decide to intervene anyhow, and may pass a law to resolve the dispute with finality in the national interest. In the Railroad industry, this kind of legislation usually involves imposing the EB report as the new collective bargaining agreement of the parties.
In the airline industry there were several emergency boards before 1966 but for the thirty (30) year period from 1966 to 1998, there were no emergency boards. As a result, the parties were not anticipating the creation of an emergency board while they were in direct negotiations or mediation.  Thus, they rightly believed that there would be no safety net for them following the final 30‑day cooling off period and if they did not reach an agreement they would be able to use self-help.  
This lack of a safety net, which is the way emergency boards were regarded in the railroad industry, provided a great incentive to the parties to reach agreement. However, since 1998, there have been at least three emergency boards created when the parties did not reach settlements. However, the parties were able to settle in two of the three emergency board periods, without an emergency board issuing a decision.  The third settled after the EB report issued without self help of a shutdown. 

But, the incentive for agreement was somewhat diluted by the anticipation of an emergency board.  While an emergency board only postpones the self-help date, it also focuses public and political interest on the dispute. Following an emergency board, congress has become involved in the resolution of the dispute.  Very often Congress will, in the absence of a voluntary agreement, simply impose the emergency board’s report and recommendations as the new cost of bargaining agreements of the parties.  Emergency boards are included as an optional part of the RLA’s collective bargaining steps, but Congressional implementation is not. After an EB, Congress can and has passed laws to prevent shutdowns harmful to the country. It is thought that the increased number of travelers amounting to perhaps 2 million passengers per day  and up top half a million on an individual major carrier, as well as the domination of city hubs by the major carriers with no viable alternative travel options for the public has led to the creation of emergency boards. 
 Once the likelihood of an emergency board being created for major airline disputes, was reestablished in 1998 (under President Clinton, a Democrat) it became somewhat anticipated by the parties. President Bush in 2003, after 9-11 and with several carriers in bankruptcy, publicly announced that it was highly likely he would create an emergency board in virtually every dispute where the parties weren’t able to reach agreement.  However, in the case of Comair, a large regional feeder to Delta Airlines, self-help was used by both parties for a 13‑month period without an emergency board being created.  Thus there remains some lack of predictability about the creation of emergency boards in the airline industry.  Moreover a new administration’s policies regarding to labor relations and transportation matters may well change the equation. The economic downturn may trend towards increasing governmental intervention in the economy generally and airlines specifically. On the other hand, unions can be expected to seek the freedom to use self, which may be heeded in a Democratic administration.
GRIEVANCE ARBITRATION (“Minor Disputes”)

Under the Railway Labor Act, any interpretation or application of the collective bargaining agreement, which a party wishes to challenge, is submitted to a System Board of Adjustment (SBA).  The SBA is composed of one or two representatives of the union, one or two representatives of management, and a neutral chosen by both sides.  The SBA then hears the case in arbitration and renders a final and binding decision.  This may be appealed to court but only under very limited circumstances will a court reverse the finding of an SBA, in accord with the RLA.  
The Act requires this kind of hopefully expedited arbitration process and finality to these types of contract interpretation disputes, called “minor disputes” – even though they may have major consequences – because the law does not want to see such disputes spinning out of control and creating contention.  The parties may not use self-help to dispute or challenge a case involving the interpretation or application of the contract.  Rather, the only circumstances that self-help may be permitted are where a “major dispute” is involved, which involves the creation or amendment of a collective bargaining agreement – the negotiation process that I described earlier. Under the older labor statutes, the parties could use self-help arising from minor dispute. This produced many strikes in the railroad industry. This was one of the reasons the act was changed to the RLA. 
If a dispute arises as to whether some act by a union is Major – a CB dispute about a new matter not covered by the CBA; or a “minor” dispute – a question of the interpretation or application of existing contract language, the law is interpreted to prefer its designation as a “minor” dispute: if the issue is”arguably justified” under the terms of the existing CBA,” it is sent to an arbitrator to be decided. 
Mergers and Acquisitions

Let me mention a word about mergers and acquisitions.  Mergers and acquisitions involve a great deal of disruption to both unions and managements.  There may be different crafts for classes of employees who are organized by different unions at the two carriers involved in a merger or acquisition.  

In these situations, the NMB has exclusive authority to decide issues of representation at the merged or acquired carrier. It first investigates to determine if the 2 carriers have merged sufficiently to be called a “single transportation system.” To make that determination the Board looks to 4 factors: the degree of integration in operations, ownership, management and labor relations. If it finds such integration, it will declare the carrier a single transportation system. In such case, there are consequences as to how the employees will be represented at the merged carrier.
The NMB makes determinations as to whether a particular union’s certification on one carrier will be extended to another, and this may involve elections.  Union elections always bring the possibility of an established union, with its developed CBAs, dedicated members, union leadership, relationships with management, being replaced or no union being elected and the employees not being represented by any labor organization at the merged carrier. 
 Mergers and acquisitions also involve a question of contract survival.  Whether a contract survives and which contract survives a merger and acquisition is a question for the courts rather than for the National Mediation Board.  However, absent determinations as to the collective bargaining representative, the collective bargaining agreement may survive the transition between one carrier and a merged or acquired carrier. 
 A very contentious issue in mergers and acquisitions involve the seniority integration between the two crafts or classes on a particular property.  Very often, this is really an issue that is left to the labor organization to resolve.  I remember sitting as a mediator in the late 1980s in negotiations between NWA and its pilots, after NW’s merger with Republic Airlines, and there were 3 tables set up in a triangle, with NWA management at one, NW pilots at another and Republic pilots at a third. ALPA has seniority integration procedures in cases of mergers and acquisitions which involve negotiations as well as binding interest arbitration.  Thus mergers and acquisitions produce real disruption and are the antithesis to stability.
Conclusion

In summary, the RLA is well designed and historically successful in promoting peaceful resolutions of disputes between the parties. Its representation process provides a stable platform, which enables a relationship of trust needed to reach agreements. Its flexibility is shown by the variety of resources and options available to the parties to facilitate agreements, including direct negotiations, mediation and emergency boards.  I see the process as one of requiring the parties to navigate through several channels and locks which are determined by the law and the NMB and which direct the parties to reach settlement.  And finally, the public is served by the successful resolution of disputes, without carrier shutdowns, which would impact passengers adversely. The parties own authorship of the law as well as their repeated endorsement of it has proven the law to be both legitimate and resilient.  
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