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 Introduction

I have been asked to describe to you the workings of the IMF’s Grievance Committee, of which I amhghf currently the Chair. To this end, I am going to, first, very briefly describe the different choices that Fund Staff Member face if they have a complaint or problem with a decision of the Fund or a problem related to work. Then, I will concentrate on the workings of the Grievance Committee (GC) itself, as the IMF’s “middle way.” So to describe this process by realistic example, let us accompany an imaginary staff member through this dispute resolution journey. Let's say a staff member named Sabina. She is originally from India, has worked for 10 years as an economist at the Fund, was on maternity leave for 3 months, and was recently given a poor appraisal for the first time in her career.  She gets a rating of “4”, with “5” being the bottom of the performance scale. She is embarrassed, angry, confused as to why her appraisal is lower than in her prior years at the Fund, suspects that maybe her division chief is playing favorites with another employee with whom he goes to lunch regularly and who babysits his children, or perhaps her absence on maternity leave.  There are several options for Sabina in the Fund's dispute resolution offerings. 
Ombudsman
First, Sabina can go to the IMF Ombudsman.  The Ombudsman is an impartial and independent full-time contractor appointed by the Managing Director in consultation with the Staff Association Committee, also known as SAC.  The Ombudsman maintains strict confidentiality, a real virtue, since Sabina would rather keep her concerns private. She does not want to be perceived as a complainer. She wants to keep her family in the US since she and her husband have established lives here; she has children in good schools, a house and hopes very much to stay at the Fund for her career, since she has relatively few options. Sabina can make an appointment and sit down with the Ombudsman to discuss her concerns. By the way, the Fund’s Ombudsman is actually a woman; she is a lawyer, a clinical psychologist, and a former successful contestant on Jeopardy. The Jeopardy qualification may mean she asks more questions than she answers, but that’s a proven approach, too.  This discussion may go no further than a psychological and career counseling session.  However, if Sabina wishes the Ombudsman to investigate the reasons for the poor appraisal a little further she could give her authority to talk with her division chief or to intercede with the human resource department.  This may or may not bear fruit.  If it does not, Sabina may have other options.  
Ethics Office
Sabina could go to the Fund's Ethics Advisor and there voice her concern about favoritism towards her colleague, who she feels was given the better appraisal because he bought lunch for their boss on a regular basis.  The Ethics Advisor could consult with Sabina and inquire as to whether there may be an ethics breach or not.  If the Ethics Advisor believes there is an ethics breach, the ethics office may decide to conduct an independent investigation, with or without Sabina’s approval. This may or might not help Sabina and her problem.
Administrative Review
Sabina’s third alternative is to seek Administrative Review of the performance appraisal. The purpose of Administrative Review is to allow the Human Resource Department to review an initial decision rendered by a Fund official and determine if the relevant policies and procedures were correctly interpreted and applied. Sabina must do so within six (6) months of being notified of the adverse decision of the Fund that she is challenging, in this particular case that would be the notification in writing of the performance appraisal.


Sabina may seek Administrative Review whether or not she has gone to the Ombudsman or the ethics officer.  Administrative review of the decision that she is challenging is a two (2) step process: first Sabina asks her department head to review the appraisal she is challenging; second, assuming she is not satisfied at the department head level, the request for review is brought to the human resources department. During this process, her Department or the Human Resource Department may uphold, modify, or reverse the appraisal, and the Director of HRD will issue a letter to Sabina explaining the final position of the Fund. 

Note that at this point, Sabina has raised the issue at two (2) key departments at the Fund, her own and HRD, and has thus already aroused significant spotlighting. Sabina may be satisfied following administrative review that she was treated properly.  If she is not convinced and there is no reversal or modification of her appraisal then she may file a grievance with the Grievance Committee. A pre-condition for filing a grievance is that the matter must have gone through the Administrative Review process. She must file a grievance within 60 days of the final decision of HRD. 
Grievance
If Sabina decides to file a grievance, she must file a grievance statement containing a brief articulation of the grievance; identifying the decision being challenged; identifying the Fund rule or regulation violated; the reasons why she considers the decision wrong and the relief that she is seeking.  The Grievance Committee will accept such a grievance from any current or former staff member as well as plan beneficiaries who may be current or former staff members.  The kind of grievances that the Committee will accept involve virtually any work related complaint, provided that it is timely filed and within its competence. For example, it does not review so-called “regulatory” decisions, challenges to policies themselves, as opposed to the application of those policies. Challenge sot the rules and policies themselves go directly to the IMF Administrative Tribunal. But more on those decisions later, when I discuss the IMF Administrative Tribunal. The only requirement is “that the staff member contends that he or she has been adversely affected by a decision that was inconsistent with Fund regulations governing personnel and their conditions of service."  Thus she must have been caused actual harm by the Fund decision rather than bringing up something speculative.
Tripartite Panel
Once it has received the grievance from the staff member, the Grievance Committee will appoint a three-person panel to hear the case. The neutral chair is a contractor with the Fund who is a professional neutral arbitrator appointed by the Managing Director of the Fund after consultation with the SAC for initially a two (2) year term. More recently his term has been revised, so that the officeholder can only be reappointed for another two (2) four (4) year terms, for a maximum of 10 years.  The other two members are appointees of the Fund and of the SAC, respectively. The Fund and SAC also appoint 5-6 alternate members, to lighten the workload and others panelists to jump in, where a conflict of interest arises. Each GC member may hear 2 or 3 cases per year, but each case probably takes about a week’s worth of work (including attending hearings, reviewing recommendations, meetings, training, etc.), so it takes a lot of time away from their normal demanding work as Fund economists or other specialized careers. The Grievance Committee hears anywhere from 10-15 cases a year.  This tripartite approach has the great benefit of giving staff a review by peers, who bring years of first hand working experience, history and knowledge of the culture and functions of the Fund and its management. 
Pre Hearing Conference
Once it has a three-person panel, the Grievance Committee will set up a pre‑hearing conference (PHC) within 30 days.  At the pre-hearing conference, the Fund is represented either by the legal department (if the grievant is represented by an attorney) or the human resources department (if the grievant is not represented by an attorney). A Grievant may also be represented by another staff member.  The pre‑hearing conference is designed to lay the groundwork and structure for the subsequent hearing on the merits. At the PHC, the issues for decision are clarified, witnesses are identified whom each party wishes to call, requests for documentation are addressed, and the hearing dates on the merits are scheduled. For a Grievant without an attorney, the process is totally new and the PHC is the first opportunity for the Grievant to experience the process, ask questions, and for the Committee to explain the procedures.

Issues: In briefly discussing the issues, the parties for the first time are able to hear, in summary fashion how the other side perceives the issues. It should be noted that the pre‑hearing conference is really the first time that both sides on an equal-footing basis are discussing the case.  Much preparation has been done by both sides, and as a result, they are fully aware of the strengths and weaknesses of their cases. The Committee encourages discussion by the parties of the issues because that often leads to a better understanding of the case and sometimes is a stepping-off point for the parties to settle the grievance.  

Further discussions between the parties, are encouraged, although the Committee does not become directly involved in mediation. The Fund and SAC have discussed the possibility of having a list of mediators available so that if the parties would like to try mediation at this stage, they can. However, the involvement of the Ombudsman has been deemed inappropriate, as that officeholder would have already been involved in confidential discussions. 

Documents: Determining what documents may be needed by either side is very important since the Committee encourages transparency.  Often issues of confidentiality arise. For instance, Sabina may request to see the appraisal of the staff member who paid for her supervisor’s lunches.  The Committee has tried to balance the interests of the due process rights of the Grievant to have access to relevant information on the one hand, as well as the expectation of other staff members’ privacy and confidentiality, on the other. Redaction of documents and in camera inspection of them by the Chair has satisfied most concerns. Allowing some limited testimony of the subject often satisfies the need for information without violating confidentiality. Another issue has been access to prior settlements by HRD. Grievant may contend that the Fund’s practice has modified its written policies and want to see such instances. Settlement of other cases might indeed show some variance from the strict terms of a policy, usually as a result of the particular circumstances involved. However, the exchange of this kind of information would discourage future settlements, which is in neither party’s interest. Thus, this has not occurred yet. 

Witnesses: Third, the pre-hearing conference addresses which witnesses are needed and when they may be available for a hearing.  

Hearing Date(s): Finally the pre‑hearing conference determines what date or dates are needed to hold a hearing. There are real scheduling challenges of getting together at hearings staff and management witnesses, who may each be on week-long mission 3 or 4 times a year, as well as Grievants, attorneys and GC members.
Hearings on the Merits
The next stage is the hearing on the merits.  Although hearings can last as short as a day, they usually last two or three days and on occasion have lasted up to two weeks, in extraordinary cases. A stenographer takes a verbatim transcription of the record. A merits hearing is a trial-like process with general rules of evidence but, on the other hand, there is a great deal of informality and flexibility built into the structure in order to make it as user-friendly as possible. Moreover, HRD and the Legal Department make it a point to bring out the facts in the least contentious and argumentative fashion possible. Parties give opening statements, present witnesses for questioning, submit documentary exhibits and submit written briefs. But objections are discouraged and relatively rare, and witnesses may give narrative responses as opposed to strict formal requirements of questioning of witnesses. If a Grievant does not have an attorney, the process can nonetheless be daunting and intimidating. 

Standards: The GC applies certain standards in its decision making, guided by the IMF’s General Administrative Order No. 31. A lower standard is used for cases involving non-discretionary decisions like the right to certain pay or benefits like the right to take home leave. Very narrow latitude is given to management where its decision was inconsistent with Fund rules or policies or vital procedures. A higher standard is used for discretionary decisions such as appraisals, promotions, discipline, non-conversion of fixed term staff and most other career based decisions, where the Committee will not overturn a management judgment so long as it was not clearly erroneous or influenced by bias, discrimination or ulterior motive. The Committee will not simply substitute its judgment for that of the manager; rather, so long as the manager based his or her decision on proper considerations, using a proper process, the decision will be upheld. 

Thus, Sabina must meet the relatively high hurdle of convincing the GC that her appraisal is seriously tainted by inappropriate considerations. Nonetheless, the GC is the opportunity for the Sabina to have her day in court and for the facts to come out and be fully explored.  For instance, Sabina may never have had a real opportunity previously to hear her division chief explain in detail and be questioned about why he gave her the appraisal that he did.  Moreover, her merit increase, which was determined in part based on a comparison between her and other employees in her group, might raise the issue of the performance of the other staff in her division. This may be another discovery issue since Sabina may want to see the appraisals of the staff she is being compared with. Note that Sabina’s reputational concerns are now magnified, since her managers are now being brought in to testify and are subject to cross examination, and the performance of her fellow staff members may be brought out into the open. Of course the Fund’s policy protects against retaliation of any kind, and the Committee’s proceedings are to be kept strictly confidential, but Sabina may nonetheless still harbor fears and concerns. 
Recommendations

After all the evidence is in, the Grievance Committee meets to discuss the case.  It may come to some tentative conclusions at that stage.  Then, approximately 30 to 60 days later, the parties will submit written briefs summarizing the facts and the arguments. After the briefs are submitted the Committee meets again to discuss the case and reaches its conclusions.  At that point, the Grievance Chair drafts a decision, which has been as short as 15 pages and as long as almost 100 pages. That Recommendation, which is reviewed and signed by the two other members of the Panel, should be issued within thirty (30) days of the close of the record. All Recommendations of the Committee have been unanimously agreed to and endorsed by all three (3) Members of every panel. The Recommendation is then sent to the Managing Director, the highest official of the Fund. The Managing Director must issue his decision within ninety (90) days.  There has been a long tradition of the Managing Director accepting the recommendations of the Grievance Committee. Unfortunately this tradition has recently not been followed.  This acceptance of the Grievance Committee’s Recommendations has been an important endorsement of the institution of the Grievance Committee within the Fund. While important Departments of the Fund, including HRD and Legal, as well as the Department involved may not fully agree with the GC’s Recommendations, the MD’s adoption of the GC’s Recommendations had shown deference to the hearing process, to the peer and neutral review process, and to the close examination and conclusions that result from an extensive adversarial process. 

If the Grievant is unhappy with the decision of the Managing Director, the Grievant may appeal to the Administrative Tribunal, which considers the case de novo.  
Administrative Tribunal 

The Administrative Tribunal will hear cases appealed from the Grievance Committee.  The Administrative Tribunal in virtually all cases accepts the facts as determined by the record established at the Grievance Committee. Thus, while the Administrative Tribunal could do so, it does not take evidence anew, as a court sitting in the first instance.  Not only has the Administrative Tribunal accepted the facts established at the Grievance Committee, but accords a great deal of deference to the findings of the Grievance Committee. 
 
Of course, as mentioned above, the GC does not have jurisdiction to hear challenges to Fund rules and policies, as distinguished from the interpretation or application of Fund Rules or Policies. The Grievance Committee only has jurisdiction to hear the latter, that is, challenges to the application and interpretation of Fund rules and policies.  All challenges to the rules and policies themselves must go directly to the Administrative Tribunal. Thus, those cases are heard in the first instance by the Administrative Tribunal. It generally uses submissions and briefs in even these cases, however, rather than conducting a trial like evidentiary hearing.

 



The Administrative Tribunal is an independent judicial body with authority to review decisions taken in the administration of the IMF staff as well as decisions made by the Managing Director or the Executive Board. It was established by a decision of the Board of Governors of the Fund, its highest organ. It hears cases in the form of three-person panels composed of the President, and two of the four Associate Judges.  Generally, the parties exchange written pleadings; oral proceedings, while allowed, have thus far never been conducted.  The decisions of the Tribunal, however, unlike those of the Grievance Committee, are binding on the Fund, including the Managing Director and the Executive Board, and are final.  

Conclusion
Hopefully, wherever the Grievant chooses to end her search for justice, she is satisfied that the process affords her fair treatment, consideration and that the avenues for redress have not been so arduous, complex, costly or time consuming as to undermine her faith in the Fund as an institution and as a good place to work. In addition, the Fund should be satisfied that its decision making has been reviewed fairly, consciously, objectively and consistently.
 SEGMENT TWO:  REASONS FOR CHANGES/REFORMS TO THESE STEPS
At the Fund, the DR system has not changed. I suppose there is a lesson in that. I think the relatively formal grievance committee system has some resonance with the type of staff that is at the Fund.  Namely the overwhelming number of professionals, mostly economists.  The type of analysis and thorough examination of policies and their applications have a certain appeal over the relatively ad hoc mediatory approach which may be the alternative.  The Administrative Review process is pretty vigorous in its review of challenged decisions. The informal approach is available through the Ombudsman at the fund. And on the other side we have an even more formal Administrative Tribunal on the other end. The system is relatively simple and covers all the bases. I think the Fund has modified and adapted its system in incremental ways to meet changing needs and must be mindful to do so in the future.

I would say that there is no single ideal DR system. I think it is vitally important to match a dispute-resolution system with the type of institution in which that system operates.  Thus the values of the system, the mission of the institution, the number of employees, the skill levels and activities of the employees are very important to the type of dispute-resolution system that works. Just like there is no cookie cutter system of government, good for all countries, there is no single system that will work for all institutions.
SEGMENT THREE:  SUCCESSES AND CHALLENGES

SUCCESSES:

1. The GC comes out with Recommendations, a definitive answer.  The recommendations lay out the facts, positions of the parties, the reasoning of the panel and conclusions.  These are set forth clearly for the grievant and the fund.  Thus the process is "successful" in that it is definitive. Unlike "mediation" where settlement must be wrought by the parties and is uncertain. Also, there is a consistency to results which is important to an institution that needs predictability and efficiency.  In addition, I think it helps to have a professional neutral with a wide range of experience on the panels along with the peers. The neutral chair is added to the two (2) peers of the grievant, fellow staff members. In total, there is a wide range of experience and understanding of the issues and the process.  The neutral chair is able to bring an understanding of principles of interpretation and is familiar with the concepts of reliability of evidence, how to weigh evidence and how to apply standards and criteria, etc.  This expertise enhances fairness.  Hopefully there results a rational interpretation and application of policies and rules.  In addition, the peers provide a very important addition to the panel.  They have experience and knowledge of the fund, career paths within the fund, people in the fund, departments in the fund and the way the Fund actually operates.  

It is however very important that the grievance committee members be trained in the arbitration process.  This adds to the panel members' comfort factor when involved in a hearing.  We can often see the product of this in the grievance committee panel members' participation in the hearings such as asking questions and really doing an active analysis of the case.  

2. I would cite as an example of the success of the grievance committee dealing with the numerous cases which arose out of the downsizing and reorganization of the fund in 2008.  Almost 10 percent of the fund was separated at that time, before the financial crisis hit, and at a time when the Fund believed it had excess costs and staff.  The Fund set up a process to separate staff on a voluntary basis and, if unsuccessful, an involuntary basis.  Fortunately there were enough volunteers.  However some people were refused separation, for various reasons.  The new rules and procedures set out for handling the process were reviewed and closely examined by the grievance committee in a series of cases.  I believe the committee credibly and successfully navigated this difficult period.  


Challenges

1.
I think the biggest challenge for the GC is the imbalance of power between the Grievants and the Fund. Grievants need assistance in addressing on issues in an effective way, presenting evidence, understanding how standards apply, asking questions etc. Grievants often need advice on the merits of their claims as well as help in presenting and giving proof of their claims and understanding the process.   The grievance committee approach is intrinsically a relatively formal system.  There are virtues to that of rational and close examination of facts and policies.  These are probably suited to the nature and mission of the institution as well as the staff, which is comprised of at least 1,200 economists.  However this formality comes at a price, which is a lack of familiarity with the process itself.  Thus the frequent imbalance of ability to present the case between the Fund and a Grievant.  In about half the cases, the Grievant hires an outside attorney, but they are generally quite expensive.  The grievance committee has exhibited concern for this.  The Fund in fact has talked about the need for some kind of redress of this imbalance.  But the Fund has concerns that attorneys may in fact encourage meritless claims.  And there may be some truth to that.  However a better balance needs to be worked out in this area.


2.
Another challenge is that once the parties have started the grievance committee process, sometimes after hearing each other's initial arguments, will see the virtue of attempting to resolve the matter amicably through settlement.  However, very often the parties are unable at that point, having gone as far as they have, are unable to settle themselves.  Thus the parties have talked in the past about making available mediators so that the parties can see if they can resolve their disputes even during the grievance committee process.  That is something that needs to be looked into.

Thus at each stage there ought to be a way forward to resolve the dispute, better at the earlier stages than the later stages.  The grievance committee process elongates the process of dispute resolution although it leads to finality.  If there is an opportunity and a desire to find a resolution once the grievance process has started it ought to be addressed in the right forum, and that may with the assistance of a mediator.  

3.
Another challenge: There is too long a time delay in the grievance committee process.  The committee has gotten together and created a timeline which shows that from beginning to end, filing of grievance to issuance of its recommendations, a six-month period can be achieved.  However there are so many obstacles in the way of this, mainly the ability to get everybody together in a hearing at one time,  that the time lapse is closer to nine months or a year than six months.  This is something that both parties need to work on as justice delayed is justice denied in too many cases.


4.
With respect to the question of how user friendly the system is, I would say that there is a great need to disseminate more information about the Grievance Committee and the DR system generally.  There should be greater familiarization with the process so that people are not so afraid of it, particularly staff.  Staff as noted before is concerned about being the "nail that sticks up and gets hammered."  Management has a role in this dissemination of information and should emphasize the virtue of the system as being one that enhances the fairness of the Funds, provides for checks and balances of management decision making, improves morale and gives employees with real concerns somewhere to go to redress those concerns.  This is so important to an institution where there is a absence of court system, absence of any laws of a country that are enforced by courts and of course any kind of representative legislature for passing laws.  The grievance committee process is not for every one but it is vital that everyone have access to it if needed and that it be seen as endorsed by the Fund at the highest levels and be protected by the institution.
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